IN THE MATYTER OF a Proceeding under
the Certiffed General Accountants Act, 2010 and the Bylaws

IN THE MATTER OF Olga McCarten, a member of
The Certlfied General Accountants Association of Ontarlo

BETWEEN:

The Discipline Committee of The Certified General Accountants Association of Ontario
-and -

Olga McCarten

DECISION AND REASONS FOR DECISION OF THE PROFESSIONAL CONDUCT TRIBUNAL

Members of the Professional Conduct Tribunal Panel:

Betty Kuchta, Public Representative, Chair
Jane Rivers, CGA
Peter Vaillancourt, CGA

Appearances:

Karen E, Jolley, Co(msel for the Discipline Committee
Olga McCarten, Member
Lisa Braverman, Registrar and Independent Legal Counsel to the Professionai Conduct Tribunal

Hearing Date:

July 26, 2011, Toronto



OVERVIEW

A panel of the Professional Conduct Tribunal of The Certified General Accountants Association of
Ontario heard this matter on July 26, 2011, at Toronto.

The Chalr made opening remarks. The member confirmed that she did not seek legal counsel and was
representing herself. The member requested clarification of the meaning of the reference to the hearing
being open, and confirmed that she would not be making a motion requesting that the hearing be closed.
Both pariies consented to the standard procedure of the Tribunal to conduct one hearing where evidence
and submissions on whether there is a breach of the Code of Ethical Principles and Rules of Conduct and
Penalty are heard together at the same hearing.

- At the conclusion of the opening remarks, the hearing proceeded. At the conclusion of the hearing, the
panel reserved its decision. |
ALLEGATIONS
Counsel for the Discipline Committee, Ms. Karen Jlolley, entered Into evidence the Notice of Hearing
dated May 30, 2011, contained in the Discipline Brief Exhibit # 1, and the Affidavit of Service Exhibit # 2,
relating to the Notice of Hearing.

The allegations against the member are that Ms, Olga McCarten breached the following provisions of
the Code of Ethical Principies and Rules of Conduct as stated in the Notice of Hearing:
Rule 514 Registration

A member shall, if engaged in the practice of public accounting or the preparation of
compilation engagements or tax returns part-time or full-time, register in accordance with the
requirements prescribed by the Association. This ruie also shall apply to members who own,
operate or control a professional corporation engaged in the practice of public accounting or
the preparation of compilation engagements or tax returns.



Ruie 515 Practice Inspection Reguirements

A member shall comply with, and adhere to, the practice inspection requirements of the
Association and the standards contained therein,

Rule 516 Professional Liability Insurance

A member engaged in the practice of public accounting or the preparation of compilation
engagements or tax returns part-time or full-time shall maintain professional lability insurance
as specified, and provide evidence as required, by the Association,

Rule 601 Compliance

A member shall comply with By-Law Four and the Code of Ethical Principles and Rules of
Conduct of the Assoclation as amended from time to time, and with any order or resolution of
the board of governors or its committees under the By-Law.

Rule 610 Requirement to Reply in Writing

A member shali reply promptly in writing to any request from the Association in which a written
reply is specificaily required.

Rule 611 Assistance to the Board

A member shall, when required, comply with the request of the board or its committees in the
exercise of their duties in matters of the Act, By-Law Four or the Code of Ethical Principles and
Rules of Conduct, and when required, produce any documents in the member's possession,
custody or control, subject to Rules R104.2, R104.3 and R201.

The particulars of the allegations against the member as stated in the Notice of Hearing are as follows;

1 Olga McCarten (“McCarten”) became a member of CGA Ontario {the “Association”} in
1984. McCarten was never reglstered in public practice with the Association.

2. in each of 2008 and 2009, McCarten prepared corporate tax returns for clients.
3. In each of 2008 and 2009, McCarten also prepared personal income tax returns for
clients,
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The Code of Ethical Principles and Rufes of Conduct {the “Code”) defines a “professlonal
practice” as “a proprietorship, partnership, limited liability partnership or professional
corporation that provides professionai services.”

The Code further defines “professional services” as “any accounting, assurance, taxation
services, management advisory or consulting services or other related services as may
from time to time be recognized by the Association that is performed or offered to be
performed by a member for a client or employer, whether or not the member asserts
membership in the Association.”

By providing professional services, specifically the preparation of corporate tax returns
for the public, McCarten was operating a professional practice, as defined by the Code.

Rule 514 of the Code requires a member engaged in a professional practice to register
with the Association.

McCarten did not register her professional practice.

Members who prepare personal income tax returns are also required to register with
the Assoclation.

McCarten did not register with the Association to prepare personal income tax returns.

As McCarten was not reglstered for the preparation of personal income tax returns, she
was also not permitted to prepare such returns for the years 2008 or 2009.

Rule 515 of the Code requires a member engaged in a professional practice to adhere to
the practice inspection requirements of the Association,

MecCarten did not undergo a practice inspection with the Association as she was not
registered to carry on the public practice work she was doing.
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Rule 516 of the Code requires a member engaged In a professional practice to maintain
professional ability insurance.

McCarten did not maintain insurance for her practice.

The total cost of professional liabllity insurance for the years 2008 and 2009 was
approximately $2,271.24 inclusive of tax.

Members who are engaged in a professional practice are required to purchase the
Public Practice Manual (the “PPM") and the CICA Handbook (the “Handbook”}.

McCarten did not purchase the PPM or the Handbook for either of 2008 or 2009.

The total cost of the PPM and the Handbook and applicable renewals was $1,475.25
Inclusive of tax for the two years In question.

McCarten was not permitted by the Association to offer the professional services that
she provided to the public.

McCarten earned income from carrying on a professional practice operated in violation
of the Code.

Rule 601 of the Code requires members to comply with the Assoclation’s Bylaws and the
Code,

By carrying on a professional practice without being registered to do so, and by
preparing tax returns when she was not registered to do so, McCarten did not comply
with the Association’s Code and therefore also did not comply with Rule 601,

By emall dated 8 October 2010 the Associatlon asked McCarten for a list of her clients
for each of the years that she operated her professional practice to date, along with the
particutars of the work done for each client. She was also asked to provide evidence of
professional liability insurance.
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When the Information was not forthcoming, the Association emaliled McCarten again on
21 October 2010 asking for a response,

The Association sent McCarten a further email dated 17 December 2010 asking that she
provide a written response by December 31 and noting that she was required to
respond by virtue of Rules 610 and 611 of the Code.

The Association followed up with McCarten by email dated 6 January 2011 for the
information.

By email dated 6 January 2011 McCarten responded that she had “no cllents” but did
not respond with information for the years prior to 2011, She did not provide evidence
of insurance.

The Association followed up with McCarten by telephone on 10 fanuary 20131, sent an
email confirming Its understanding of the content of its discussion with McCarten and
asked her to confirm same by January 12 in time for the committee meeting.

McCarten did not respond.

Rule 610 of the Code requires members to reply promptly and in writing to any request
from the Association in which a written reply is requested.

By not providing a written response to the Association when one was requested,
McCarten breached Rule 610,

Rule 611 of the Code requires members to comply with a request of any Assoclation
committee and, when required, to produce any documents in the member’s possession,
custody or control.



34. By not responding to the Association, not providing proof of insurance and not providing
particulars of the professional services she provided to her clients, McCarten breached
Rule 611.

35, McCarten’s conduct amounted to professional misconduct and conduct unbecoming a
certified general accountant.

MEMBER’S PLEA

The member made submissions regarding the allegation of her fatlure to respond in the Notice of
Hearing. Counsel for the Tribunal, upon request of the panel and during the hearing, provided advice to
the panel that because the member did not respond to the Request to Admit Facts and Documents
within the required 20 day period, all the facts in the document become deemed admissions including
the fact that the member did not respond, and that any evidence presented by the member could not
he contrary to the deemed admissions. Counsel for the Tribunal suggested that the information bheing
provided by the member, namely that the member did not respond but had an explanation, went more
to the matter of penalty,

The member initlally admitted the allegations set out in the Notice of Hearing with a condition. Then,

the member denied the allegations set out in the Notice of Hearing.



FACTS AND EVIDENCE

The hearing proceeded without any testimony from witnesses. Counsel for the Discipline Committee

presented an Affidavit of Service Exhibit #3, establishing that the member had been served on June 30,

2011 with a Request to Admit Facts and Documents Exhibit # 5. The member was advised that she had

20 days to respond to the Request to Admit Facts and Documents, and that If she failed to respand, she

would be deemed to admit the truth of the facts and the authenticity of the documents, for the

purposes of this proceeding. The member did not respond to the Request to Admit Facts and

Documents. Based on the facts and documents deemed to be admitted by the member at this hearing,

the panel makes the following findings of fact:

B,

Ms. Olga McCarten became a member of CGA Ontario in 1984,

Ms. Olga McCarten’s CGA Ontario certificate number Is 5110; her CGA Canada certificate
number is 318956,

Ms.Olga McCarten is not and has not been registered in public practice with CGA Ontario
(the"Association™).

The Code of Ethical Principles and Rules of Conduct (the "Code") defines a "professional
practice” as "a proprietorship, partnership, limited liability partnership or professional
corporation that provides professional services."

The Code further defines "professional services” as "any accounting, assurance, taxation
services, management advisory or consuiting services or other related services as may from time
to time be recognized by the Associatlon that Is performed or offered to be performed by a
member for a client or employer, whether or not the member asserts membership in the
Assoclatlon."

n 2008 and 2009 Ms. Olga McCarten prepared corporate tax returns for clients.

Ms. Olga McCarten was not registered with the Association to prepare corporate tax returns in
2008 or 2009,

Ms. Olga McCarten also prepared income tax returns when she was not registered with the
Assoctation to do so.
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By providing professional services, specifically the preparation of corporate tax retums for the
public, Ms.Olga McCarten was operating a professional practice, as defined by the Code,

Rule 514 of the Code - Registration - provides as follows:
R514 Reglstration

A member shall, if engaged in the practice of public accounting or the preparation of compilation
engagements or tax returns part-time or full-time, register in accordance with the requirements
prescribed by the Association. This rule also shail apply to members who own, operate or control
o professional corporation engaged in the practice of public accounting or the preparation of
compllation engagements or tax returns.

Ms. Olga McCarten did not register her professional practice with the Association.
Rule 515 of the Code - Practice Inspection Requirements - provides as follows:
RS15 Practice Inspection Requirements

A member shall comply with, and adhere to, the practice inspection requirements of the
Association and the standards contained therein.

Ms.Olga McCarten did not undergo a practice inspection with the Assaciation as she was not
registered to carry on the public practice work she was doing.

Rule 516 of the Code - Professional Liability Insurance - provides as follows:
516 Professlonal Liability Insurance

A member engaged in the practice of public accounting or the preparation of compllation
engagements of tax returns part-time or full-time shall maintain professional llability insurance
os speclfled, and provide evidence as required, by the Association.

Ms.Olga McCarten did not maintain insurance for her practice.

The total cost of professional Hiability insurance for the years 2008 and 2009 was $2,271.24
inclusive of tax.

Ms.Oiga McCarten was required to but did not purchase the Public Practice Manual (the "PPM")
or the CiICA Handbook (the "Handbook") for either of 2008 or 2009,

The total cost of the PPM and the Handbook and applicable renewals was $1,475.25 inclusive of

tax for the two years in question.
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Further, Ms. Olga McCarten is not and has not been registered with the Association to prepare
income tax returans,

In 2008 and 2009, Ms.Olga McCarten prepared personal Income tax returns for clients without
being registered to do so.

Rule 601 of the Code - Compliance - provides as follows:
R601 Compliance

A member shall comply with By-Law Four and the Code of Ethical Principles and Rules of Conduct
of the Association as amended from time to time, and with any order or resolution of the board
of governors or its committees under the By-Law,

By carrying on a public practice without being registered to do so and by preparing income tax
returns without being registered to do so, Ms, Olga McCarten did not comply with the
Association's Code and therefore also did not comply with Rule 601,

Rule 610 of the Code - Requirement to Reply in Writing - provides as follows:
R610 Requirement to Reply In Writing

A member shall reply promptly in writing to any request from the Assoclation in which a written
reply is specifically required.

By email dated 8 October 2010 the Association asked Ms. Qlga McCarten for a list of her clients
for each of the years that she operated her professional practice to date, along with the
particulars of the work done for each client. Ms, Olga McCarten was also asked to provide
evidence of professional llability insurance.

When the information was not forthcoming, the Association emailed Ms. Olga McCarten again
on 21 October 2010 asking for a response.

The Association sent Ms, Olga McCarten a further email dated 17 December 2010 asking that
she provide a written response by December 21 and noting that she was required to respond by
virtue of Rules 610 and 611 of the Code.

The Association followed up with Ms. Olga McCarten by email dated 6 January 2011 for the
information,

By emall dated 6 January 2011 Ms.Olga McCarten responded that she "had no clients" but did
not respond with information for the years prior to 20 11. Ms. Olga McCarten did not provide
evidence of insurance.



29. The Association followed up with Ms.Olga McCarten by phone on 10 January 2011, sent an
email confirming its understanding of the content of Ms.Olga McCarten’s discussion and asked
her to confirm same by January 12 in time for the discipline meeting.

30. Ms.Olga McCarten did not respond.

31. By not providing a written response to the Association when one was requested, Ms. Olga
McCarten breached Rule 610.

32, Rule 611 - Assistance to the Board - provides as follows:
Re611 Assistance to the Board

A member shall, when required, comply with the request of the beard or its committees in the
exercise of their duties in matters of the Act, By-Law Four or the Code of Ethical Principles and
Rules of Conduct, and when required, produce any documents in the member's possession,
custody or control, subject fo Rules RI04.2, RI04.3 and R201,

33. Rule 611 of the Code requires members to comply with a request of any Association committee
and, when required, to produce any documents in the member's possession, custody or control.

34, By not responding to the Assoclation, not providing proof of insurance and not providing
particulars of the professional services Ms. Olga McCarten provided to her clients, Ms.Olga
McCarten breached Rule 611,

as. By failing to register her professional practice, failing to undergo a practice inspection, failing to
purchase the PPM and the Handbook, failing to carry Insurance, failing to respond in writing to
the Association and falling to provide the discipline committee with the information it requested
of her, Ms. Olga McCarten’s conduct amounted to professional misconduct,

36. The applicable provisions of the Code are as set out in the discipline brief in this matter.

DECISION
The Discipline Committee has the onus of proving the allegations In the Notice of Hearing in accordance
with the civil standard of proof. The standard of proof applied by the panel was a balance of

probabilities based on clear, convincing and cogent evidence.

11



In coming to a decision, the panel relied upon the evidence that was provided in the form of deemed
admissions arising from the Request to Admit Facts and Documents, Exhibit #5. The Tribunal made

findings of fact based on these deemed admissions.

Having considered the evidence and the submissions of the parties and the onus and standard of proof,
the panel finds that the member breached the foliowing provisions of the Code of Ethical Principles and

Rules of Conduct:

Rule 514 Registration

A member shall, if engaged in the practice of public accounting or the preparation of
compilation engagements or tax returns part-time or full-time, register in accordance with the
requirements prescribed by the Association, This rule also shall apply to members who own,
operate or control a professional corporation engaged in the practice of public accounting or the
preparation of compilation engagements or tax returns.

Rule 515 Practice Inspection Requirements

A member shall comply with, and adhere to, the practice inspection requirements of the
Association and the standards contained therein.

Rule 516 Professional Liability insurance
A member engaged in the practice of public accounting or the preparation of
comphlation engagements or tax returns part-time or full-time shall maintain
professional liability insurance as specified, and provide evidence as required, by the
Assoclation, '

Rule 601 Compliance
A member shall comply with By-Law Four and the Code of Ethical Principles and Rules of
Conduct of the Association as amended from time to time, and with any order or
resolution of the board of governors or its committees under the By-Law.

Rule 610 Requirement to Reply in Writing

A member shall reply promptly in writing to any request from the Association in which a written
reply is specifically required.

12



Rule 611 Assistance to the Board

A member shall, when required, comply with the request of the board or its committees
in the exercise of their duties in matters of the Act, By-Law Four or the Code of Ethical
Principles and Rules of Conduct, and when required, produce any documents In the
member's possession, custody or control, subject to Rules R104.2, R104.3 and R201.

The panel also finds the member guilty of professional misconduct.

REASONS FOR DECISION

Rule 514 Registration

13

A member shall, if engaged in the practice of public accounting or the preparation of
compilation engagements or tax returns part-time or full-time, register in accordance
with the requirements prescribed by the Assoclation. This rule also shall apply to
members who own, operate or control a professional corporation engaged in the
practice of public accounting or the preparation of compilation engagements or tax
returns,

Rule 514 of the Code requires a member engaged In a professional practice to register

‘with the Association.

The Code of Ethical Principles and Rules of Conduct define a “professional practice” as
“a proprietorship, partnership, limited liability partnership or professional corporation
that provides professional services,” The Code further defines “professional services” as
“any accounting, assurance, taxatlon services, management advisory or consulting
services or other related services as may from time to time be recognized by the
Assoclation that is performed or offered to he performed by a member for a client or
employer, whether or not the member asserts membership in the Association.”

Ms, Olga McCarten became a member of the Association, CGA Ontario, in 1984, She was
never registered in public practice with the Association. In each of 2008 and 2009, she
prepared corporate tax returns for clients and she also prepared personal income tax
returns for clients.



By providing professional services, specifically the preparation of corporate tax returns
for the public, Ms. Olga McCarten was operating a professional practice, as defined by
the Code. Ms.Qlga McCarten did not register her professional practice.

Members who prepare personal income tax returns are also required to register with
the Assoclation, Ms. Olga McCarten did not register with the Association to prepare
personal income tax returns, As Ms, Olga McCarten was not registered for the
preparation of personal income tax returns, she was also not permitted to prepare such
returns for the years 2008 or 2009,

Based on the evidence, the panel concludes that Ms. Olga McCarten Is in breach of Rule
514.

Rule 515 Practice Inspection Requirements

14

A member shall comply with, and adhere to, the practice inspection requirements of the
Assoclation and the standards contained therein.

Rule 515 of the Code requires a member engaged In a professional practice to adhere to
the practice inspection requirements of the Association,

Ms. Olga McCarten engaged in professional practice and failed to register with the
Association to carry on the public practice work she was doing, namely the preparation
of corporate and personal income tax returns for clients. Since she failed to register,
she did not undergo the required practice inspection with the Association,

A standard of practice for a member who is engaged in a professional practice is the
requirement for the member to purchase the Public Practice Manual and the CICA
Handbook. Ms, Olga McCarten purchased neither of these in either 2008 or 2009, the
years in which she engaged in professional practice.

Based on the evidence, the panel concludes that Ms. Olga McCarten failed to adhere to
the practice inspection requirements of the Assocliation as she did not undergo the
required practice inspection and accordingly she breached Rule 515.



Rule 516 Professional Liability Insurance

A member engaged in the practice of public accounting or the preparation of
compilation engagements or tax returns part-time or full-time shali maintain
professional liability insurance as specified, and provide evidence as required, by the
Assoclation.

Rule 516 of the Code requires a member engaged in a professional practice to maintain
professional liability insurance.

Ms. Olga McCarten engaged in a professional practice, namely the preparation of
corporate and personal Income tax returns, and failed to maintain professional liability
insurance for her. practice. Based on the evidence, the panel concludes that Ms. Olga
McCarten breached Rule 516,

Rule 601 Compliance

15

A member shall comply with By-Law Four and the Code of Ethical Principles and Rules of
Conduct of the Association as amended from time to time, and with any order or
resolution of the board of governors or its committees under the By-Law.

Rute 601 of the Code requires members to comply with the Association’s Bylaws and the
Code, The Association’s Code requires individuals engaged in professional practice and
individuals engaged in the preparation of tax returns to be registered with the
Association. The panel reviewed the following evidence related to the breach of Rule
601: i) Ms. Olga McCarten was engaged in professional practice and in the preparation
of tax returns and she failed to register with the Association, and i) Ms. Olga McCarten
was not permitted by the Assoclation to offer the professional services that she
provided to the public.

By carrying on a professional practice and preparing tax returns without being
registered to do so and by offering professional services to the public when she was not
permitted to do so by the Association, the panel concludes that Ms. Olga McCarten did
not comply with the Association’s Code and accordingly is in breach of Rule 601,



Rule 610 Requirement to Reply In Writing
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A member shall reply promptly in writing to any request from the Association in which a
written reply 1s specifically required.

Rule 610 of the Code requires members to reply promptly and in writing to any request
from the Association in which a written reply is requested,

The evidence pertaining to the breach of Rule 610 is as follows:

¢ By emall dated 8 October 2010 the Association asked Ms. Olga McCarten for
a list of her clients for each of the years that she operated her professional
practice to date, along with the particulars of the work done for each client.
She was also asked to provide evidence of professional liability insurance,

¢ When the information was not forthcoming, the Association emalled Ms.
Olga McCarten again on 21 October 2010 asking for a response.

¢ The Association sent Ms, Olga McCarten a further email dated 17 December
2010 asking that she provide a written response by December 21 2010 and
noting that she was required to respond by virtue of Rules 610 and 611 of
the Code.

o The Assoclation followed up with Ms. Olga McCarten by emall dated 6
January 2011 for the information.,

s By emall dated 6 January 2011 Ms, Olga McCarten responded that she had
“no clients” but did not respond with information for the years prior to 2011.
She did not provide evidence of insurance.

* The Association followed up with Ms. Olga McCarten by telephone on 10
January 2011, sent an email confirming its understanding of the content of its
discussion with Ms. Olga McCarten and asked her to confirm same by
lanuary 12 2011 in time for the committee meeting. Ms. Olga McCarten did
not respond,



Based on the evidence, the panel concludes that Ms, Olga McCarten did not provide a
written response to the Association when one was requested, and accordingly Ms. Olga
McCarten breached Rule 610.

Rule 611 Assistance to the Board

A member shall, when required, comply with the request of the board or its committees
in the exercise of thelr duties in matters of the Act, By-Law Four or the Code of Ethical
Principles and Rules of Conduct, and when required, produce any documents in the
member’s possession, custody or control, subject to Rules R104.2, R104.3 and R201,

Rule 611 of the Code requires members to comply with a request of any Association
committee and, when required, to produce any documents In the member’s possession,
custody or control.

The evidence is that Ms. Olga McCarten did not respond to the Association, did not
provide proof of insurance and did not provide particulars of the professional services
she provided to her clients. Accordingly the panel finds that Ms. Olga McCarten
breached Rule 611.

The conduct of Ms, Olga McCarten as established by the evidence, [eads the panel to conclude that Ms,
Olga McCarten Is also guilty of professional misconduct. Specifically, she failed to register her
professional practice, she falled to submit to practice requirements, she failed to maintain professional
liability insurance, she failed to comply with the Association’s Code of Ethical Principles and Rules of

Conduct, she failed to reply promptly in writing to a request from the Association, and she faited to

17



comply with a request of the Association to produce documents. These failures were related to her

professional practice; it clearly is conduct sufficient to be considered professional misconduct.

PENALTY SUBMISSIONS
In terms of penalty, counsel for the Discipline Committee submitted that the panel should make the
following penalty ordet:
1. Areprimand.
2. An order imposing a fine of $6,000.00 ($1,000.00 per breach of the Code).
3. Payment of an amount equal to the cost of the professional liabillty Insurance inclusive of
tax, that should have been purchased for the years 2008 and 2009, namely $2,271.24.
4. Payment of an amount equal to the cost of the PPM and Handbook inclusive of tax, that
should have been purchased for the years 2008 and 2009, namely $1,475.25.
5. Contribution towards the costs Incurred by the Association in this matter in the amount of
$2,000.00.
Counsel for the Discipline Committee referred to the Discipline Committee’s submission as being
consistent with the following Decisions of the Professional Conduct Tribunal: Aslam Decision dated
August 16, 2010; Joshi Decision dated July 6, 2010; Mansoor Decision dated July 30, 2009; Singh
Decision dated February 3, 2011; and Gougeon Decision dated June 8, 2011. Counsel for the Discipline
Committee noted that costs are being requested as there was no atiempt at settlement on the part of
the member and, further that even at the hearing the member did not admit to the facts in the face of
her failure to respond to the Request to Admit Facts and Documents, all of which made the request for a

contribution towards the costs of the Association a reasonable request.
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The member made the following submission on the penalty order:

She should not be penalized for not responding to the request for financial information and the
request to settle the matter as she was overwhelmed by the penalty proposed in the letter
accompanying the Request to Admit Facts and Documents. She Is a single parent, working for

her sister in a clerk’s position, with a marginal annual income and no RRSPs, pensions or RiFs.

She dld not have the stamina or the time to respond due to extremely unfortunate
clrcumstances of both her mother’s serious iliness and her daughter’s serious iliness at the time
she received the request for information. She was caring for a very ill mother who did pass

away, as well as caring for her young aduilt daughter.

She noted that she had total billings of $8,000.00 during the two year period of 2008 and 2009,
and that the facts of this case can be distinguished from those presented by Counsel for the
Discipline Committee, for example, Aslam in which the member Aslam had 22 corporate clients
and 200 individual clients and Gougeon involced for $20,000.,00, and his penalty was lesser at
$5,000.00.

Counsel for the Discipline Committee responded as follows:

The argument that more robust practices should be distinct from the facts at hand cannot now
be put forward by the member given that the Association never received a client list from the
mémber.

The member had the option of resigning but she never did and has put the Assoclation through
this long process.

The Association did give the member more time to respond at the request of the member.
19



The member clarified that she was given a few weeks when she really needed a year.

The panel wishes to note that the member did not present a specific recommendation
regarding the penalty; however, the panel appreciates the submissions of both parties.
PENALTY DECISION
The panel defiberated and decided not to accept the Discipline Committee’s subrnission In terms of
penalty. Having heard the submissions of both parties, the panel orders the following penalty:
1. Olga McCarten is reprimanded for breaching Rules 514, 515, 516, 601, 610, and 611 of the Code,
2. Olga McCarten pays a fine of $1,000.00.
3. Olga McCarten pays an amount of $1,000.00 representing the approximate cost of the
professional liability insurance that should have been paid for the years 2008 and 2009.
4. Olga McCarten pays an amount of $1,475.25 inclusive of tax, representing the approximate cost
of the PPM and Handbook that should have been purchased for the years 2008 and 2009.
5. Publication in statements.

The panel recommends that the parties set out a payment schedule suitable to both parties.

REASONS FOR PENALTY DECISION
The panel found the member to have breached Rules 514, 515, 516, 601, 610, and 611 of the Code of

Ethical Principles and Rules of Conduct and to be guilty of professional misconduct.

20



The reprimand, publication in Statements and the combined total of the fine of $1,000.00, payment of
an amount of $1,000.00 representing the approximate cost of the professional liability insurance that
should have been paid for the years 2008 and 2009, and payment of an amount of $1,475.25 inclusive of
tax, representing the approximate cost of the PPM and Handbook that should have been purchased for
the years 2008 and 2009, for a total of $3,475.25 will serve to deter members of the profession from
engaging in similar misconduct and will serve to deter this member from engaging in similar misconduct
in the future. Deterrence protects the public from the likelihood of this member or other members

engaging in similar misconduct.

The panel chose not to accept the recommendation of the Discipline Committee with respect to the
payment representing insurance cost, as the panel Is of the opinion that the figure of $1,000.00 more
suitably represents the costs of professional liability insurance for a part-time practice. There was no
evidence presented as to the size of the practice; the panel was left to draw conclusions from the
submissions and demeanour of the member as well as the fact that the Association presented no
evidence in this regard. The Assoclation could have chosen to conduct an investigation Into the
circumstances of the practice but instead relied solely on the non-disclosure by the member and
therefore was unable to provide any useful information to the panel. This also led the panel to conclude
that although the allegations were considered serious by the Association, they were not necessarily

considered sizable by the Association.

The panel chose not to accept the recommendation of the Discipline Committee with respect to the
payment representing a contribution towards the Assoclation’s costs, based on the mitigating

circumstances presented by the member in her submissions, namely her serlously §l mother, and
21



seriously ill young adult daughter both of whom for which she was providing care and suppott at the
time of the reguest for information. The panel considered the situation of the member to he sufficiently

compelling and of such a serious nature that an order of costs would be unduly harsh.

The panel in determining the appropriate penalty considered a number of factors as set out by the
Newfaundiand Supreme Court In fts decision in the case of Jaswal v. Newfoundland Medical Board.

The nature and gravity of the proven allegations are, indeed, considered serious by the panel. There
were no prior complaints about this member. The conduct of preparing corporate and personal income
tax returns, when not registered with the Assoclation to do so, was proven to have occurred over a
period of two years in 2008 and 2009, with no occurrences since 2009, The member has suffered no
other penalties as a result of the allegations. There was no evidence led as to the impact of the
incidents; it is sufficient to say that the panel recognizes that there is likely some impact on members of
the public, whether clients or colleagues, when an unregistered member offers services. There are
mitigating circumstances as presented by the member in her submissions which were significant and
contributed to her failure to respond. Given the serfous nature of the misconduct, there is a need to
provide general deterrence to members of the profession., As well, there Is a need to provide specific
deterrence, but it is the opinion of the panel that the member is unlikely to engage In professional
practice again glven that she has not done so since 2009, The public’s confidence in the integrity of the
profession in the face of such proven allegations must be maintained; however, there is limited risk
given that the member has not engaged in professional practice since 2009 and the extent of the
exposure In 2008 and 2009 Is unproven. Clearly and unequivocally, the panel is of the opinion that the

proven allegations fali outside the type of conduct expected of Certified General Accountants.
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The cases presented by Counsel for the Discipline Committee were reviewed by the panel; the panel
was of the opinion that the cases could be distinguished from this case. They are similar in that all
members in these cases as with the case at hand were engaging in professional practice without
registration. Counsel for the Discipline Cormittee is asking for a total of $11,746.49 including the fine,
payment representing the cost of insurance, payment representing the cost of PPM and Handbook, and
contribution towards Association’s cost of proceeding. In the Aslam case, the member prepared 22
compiled financial statements and corporate tax returns and 200 personal tax returns over a course of 3
years; his total penalty payment was $13,000.00 as a result of a hearing. In the Joshi case, the member
prepared 7 corporate tax returns in total for the years ended 2006, 2007 and 2008 and 45 personal tax
returns for the years ended 2006, 2007 and 2008; his total penalty payinent was $5,000.00 as the result
of an agreed upon statement of facts and resolution. In the Mansoor case, the member was fined
$2,000.00 for advertising professional services on a website without reglstration and without liability
insurance; this was as a result of an agreed upon statement of facts and resolution. In the Singh case,
the member continued to practice after dereglistration by the Assoclation; his total penalty payment was
$10,500.00 as a result of a hearing and a Consent Joint Submission on Penalty. In the Gougeon case,
the member engaged in professional practice over a 2 year period, and expected to invoice $20,000 in
2010; his total penalty payment was $5,000.00 as a result of an agreed upon statement of facts and
resolution. In Aslam, Joshi and Gougeon the proven allegations occurred over a longer period of time
and/or with significant numbers of clients. in the Singh case, the issue was continuing to practice after
de-registration by the Association, which was not the situation in the case at hand. In the Mansoor case,
there were no clients involved; the panel is of the opinion that the total amount of the penalty payment

in the case at hand ought to be higher than in the Mansoor case given that the case at hand invoived

23



work for clients but not as high as Aslam, Joshi and Gougeon where the length of time over which the

proven allegations occurred and/or the number of clients was greater than that in the case at hand.

Taking all of these factors into consideration the panel is of the opinion that the penalty determination

is suitable In the circumstances of this case.

Dated this 7%\; of O C,TB 65)@2011

I, Betty Kuchta, sign this Decision and Reasons for Decision as Chalr of the panel of the Professional Conduct
Tribunal on behalf of the members of the panel that heard this matter.

Betty Kuchta

NOTICE
This decision of the Professional Conduct Tribunal may be appealed to an Appeal Tribunal within

thirty {30) days of the date of this decision.

The Notice of Appeal must be in writing, addressed to the Secretary of the Assoclation (Certified

General Accountants of Ontario, 240 Eglinton Avenue East, Toronto, Ontario, M4P 1K8) and must

contain the grounds for the appeal.
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TAKE NOTE THAT, in an appeal, the Appeliant bears the onus of obtaining and delivering coples of the
transcript of the hearing before the Professional Conduct Tribunal for the Appeal Tribunal (4 copies)

and for the Respondent {1 copy).
According to Article 9 of the Bylaws, a Notice of Appeal that fails to contain the grounds for the

appeal, together with evidence that demonstrates that a transcript of the hearing giving rise to the

appeal has been orderad, shall be void,
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IN THE MATTER OF a Proceeding under
the Certifled General Accountonts Act, 2010 and the Bylaws

IN THE MATTER OF Ms. Olga McCarten, 2 member of
The Certified General Accountants Association of Ontario

BETWEEN:

The Disclpline Committee of The Certifled General Accountants Association of Ontario
-and -

Ms. Olga McCarten

DECISION AND REASONS FOR DECISION OF THE APPEAL TRIBUNAL

Members of the Appeal Tribuna) Panel;

David Handley, Public Representative, Chair
Dave Laventure, CGA
Doug White, CGA

Appearances:
Karen Jolley, Counse) for the Discipline Committee

Olga McCarten, Member
Lisa Braverman, Registrar and Independent Legal Counsel to the Appeal Tribunal

Appeal Hearing Date:

January 31, 2012, Toronto



OVERVIEW

A panel of the Appeal Tribunal of The Certified General Accountants Association of Ontarlo heard this appeal on January 31,
2012, at Toranto. At the conclusion of the appeal hearing, the panel reserved its decision.
The appeal by the Discipline Committee arlses from a decision of a panel of the Professional Conduct Tribunal of The

Certifled General Accountants Assoclation of Ontario dated October 7, 2011,

APPEAL

The following dacuments were entered into evidence:
1. Appeal Book as exhibit 1, containing the Notice of Appeal dated November 2, 2011
2. Affidavits of Service as exhibits 2 and 3, relating to service of the Notice of Appeal and notice of the date of the
appeal hearing
3. Transcript dated July 26, 2011 as exhibit 4
4. Sentencing Brief as exhibit 5

ALLEGATIONS BEFORE THE PROFESSIONAL CONDUCT TRIBUNAL

The allegations against the member were that Ms, Olga McCarten breached the following provisions of the Code of Ethical
Principles and Rules of Conduct as stated in the Notice of Hearing:

Rule 514 Registration

A member shall, if engaged in the practice of public accounting or the preparation of compilation engagements or tax
returns part-time or full-time, register in accordance with the requirements prescribed by the Association. This rule also
shall apply to members who own, operate or control a professiona! corporation angaged in the practice of public
accounting or the preparation of compilation engagements or tax returns.

Rule 515 Practice Inspectlon Reguirements

A member shall comply with, and adhere to, the practice Inspection requirements of the Assoclation and the standards
contained therein.

Rule 516 Professional Liability Insurance

A member engaged In the practice of public accounting or the preparation of compilation engagements or tax returns part-
time or full-time shall malntaln professional liabllity Insurance as specified, and provide evidence as required, by the
Association.

Rule 601 Compliance

A member shall comply with By-Law Four and the Code of Ethical Principles and Rules of Conduct of the Association as
amended from time to time, and with any order or resolution of the board of gevernors or its comiittees under the By-
Llaw,

Rule 610 Requiremant to Reply in Writing

A member shall reply promptly in writing to any reguest from the Association in which a written reply is specifically
required,



Rule 611 Assistance to the Board

A member shall, when required, comply with the request of the board or its committees in the exercise of their duties in
matters of the Act, By-Law Four or the Code of Ethical Principles and Rules of Conducet, and when required, produce any
documents in the member's possession, custody or control, subject to Rules R104.2, R104.3 and R201.

The particulars of the aliegations against the member as stated in the Notice of Hearing were as follows:

1

10.

11

i2.

13.

14,

15.

16.

17,

Olga McCarten (“McCarten”) became a member of CGA Ontarlo {the “Association”) I 1984. McCarten was never
registered in public practice with the Association.

In each of 2008 and 2009, McCarten prepared corporate tax returns for clients,

In each of 2008 and 2009, McCarten also prepared personal income tax returns for clients,

The Code of Ethical Principles and Rules of Conduct {the “Code”) defines a “professional practice” as "a
proprietorship, partnership, limited liability partnership or professional corporation that provides professional
services.”

The Code further defines "professional services” as "any accounting, assurance, taxation services, management
advisory or consulting services or other related services as may from time to time be recoghized by the Association
that Is performed or offered to be performed by a member for a client or employer, whether or not the member

asserts membership in the Association.”

8y providing professional services, specifically the preparation of corporate tax returns for the public, McCarten
was operating a professional practice, as defined by the Code.

Rule 514 of the Code requires a member engaged in a professional practice to reglster with the Assoclation.
McCarten did not register her professional practice,

Members who prepare personal iIncome tax returns are also required to register with the Association.
McCarten did not register with the Association to prepare personal income tax returns.

As McCarten was not registerad for the preparation of perscnal income tax returns, she was also not permitted to
prepare such returns for the years 2008 or 2009,

Rule 515 of the Code requires a member engaged in a professional practice to adhere to the practice inspection
requirements of the Association,

McCarten did not undergo a practice inspection with the Assoclation as she was not registered to carry on the
public practice work she was doing.

Rule 516 of the Code requlres a member engaged in a professional practice to maintain professional lability
insurance.

MeCarten did not maintain insurance for her practice.

The total cost of professional liability Insurance for the years 2008 and 2009 was approximately $2,271.24 inclusive
of tax.

Members who are engaged In a professional practice are required to purchase the Public Practice Manual {the
“pPM") and the CICA Handbook (the "Handbook”)..



18.

19,

20
21,
22,

23,

24,

25.

26.

27.

28.

30.
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32,

33.

34.

35.

McCarten did not purchase the PPM or the Handbook for either of 2008 or 2009.

The total cost of the PPM and the Handbook and applicable renewals was $1,475.25 Incluslve of tax for the two
years in question.

MeCarten was not permitted by the Association to offer the professional services that she provided to the pubtic.
McCarten earned Income from carrying on a professional practice operated in violation of the Code.

Rule 601 of the Cade requires members 1o comply with the Association’s Bylaws and the Cede.

By carrying on a professional practice without being registered to do so, and by preparing tax returns when she
was not registered to do so, McCarten did not comply with the Assoclation’s Code and therefore also did not
comply with Rule 601.

By email dated 8 October 2010 the Assoclation asked McCarten for a list of her clients for each of the years that
she operated her professional practice to date, along with the particulars of the werk done for each client. She was

also asked to provide evidence of professional liability insurance.

When the information was not forthcoming, the Association emalled McCarten again on 21 Octoher 2010 asking
for a response.

The Assoclation sent McCarten a further email dated 17 December 2010 asking that she provide a written
response by December 31 and noting that she was required to respend by virtue of Rules 610 and 611 of the Code.

The Association followed up with McCarten by email dated 6 January 2011 for the Information,

By email dated 6 January 2011 McCarten responded that she had “no clients” but did not respond with
informyatton for the years prior to 2011. She did not provide evidence of insurance.

The Assoclation followed up with McCarten by telephone on 10 Januvary 2011, sent an emall confirming its
understanding of the content of its discussion with McCarten and asked her to confirm same by January 12 In time
for the committee meeting.

McCarten did not respond.

Rule 610 of the Code requires members to reply promptly and In wilting to any request from the Association in
which a written reply is reqguested.

By not providing a written response to the Asseciation when one was requested, McCarten breached Rule 610,

Rule 611 of the Code requires members to comply with a request of any Assoclation committee and, when
required, to produce any documents in the member's possession, custody or control,

By not responding to the Association, not providing proof of insurance and not providing particulars of the
professional services she provided to her clients, McCarten breached Rule 611.

McCarten’s conduct amounted to professional misconduct and conduct unbecoming a certified general
accountant.



DECISION OF THE PROFESSIONAL CONDUCT TRIBUNAL
The decision of the Professional Conduct Tribunal was as follows:
DECISION

The Discipline Committee has the onus of proving the allegations in the Notice of Hearing in accordance with the civil
standard of proof. The standard of proof applied by the panel was a balance of probabllities based on clear, convincing and
cogent evidence,

In coming to a decislon, the panel relied upon the evidence that was provided in the form of deemed admissions arising
from the Request to Admit Facts and Documents, Exhibit #5. The Tribunal made findings of fact based on these deemed
admissions.

Having considered the evidence and the submissions of the parties and the onus and standard of proof, the panel finds that
the member breached the following provisions of the Code of Ethical Principles and Rules of Conduct:

Rule 514 Reglstration

A member shall, if engaged in the practice of public accounting or the preparation of compilation engegements or
tax returns part-time or full-time, register in accordance with the requirements prescribed by the Assoclation, This
tule also shall apply to members who own, operate or control a professionat corporation engaged in the practice
of public accounting or the prepatation of compilation engagements or tax returns.

Rule 515 Practice inspection Regquirements

A member shall comply with, and adhere to, the practice Inspection requirements of the Assoclation and the
standards contalned therein,

Rule 516 Professional Liablity Insurance

A member engaged in the practice of public accounting or the preparation of compilation engagements or tax
returns part-time or full-time shall maintain professional lability insurance as specified, and provide evidence as
required, by the Association.

Rule 601 Compllance
A member shall comply with By-Law Four and the Code of Ethical Principles and Rules of Conduct of the Assoclation
as amended from time to time, and with any order or resolution of the board of governors or its committees under
the By-Law.

Rule 610 Requirement to Reply In Writing

A member shall reply promptly in writing to any request from the Association in which a written reply is
specifically required.

Rule 611 Assistance to the Board
A member shall, when required, comply with the request of the board or its committees in the exercise of their
dutles in matters of the Act, By-Law Four or the Code of Ethical Principles and Rules of Conduct, and when
required, produce any documents in the member's possession, custody or control, subject to Rules R104.2, R104.3
and R201.

The panel also finds the member gullty of professtonal misconduct.



PENALTY DECISION OF THE PROFESSIONAL CONDUCT TRIBUNAL
The penalty decision of the Professional Conduct Tribunal is as follows:
PENALTY DECISION

The panel deliberated and decided not to accept the Discipline Committee’s submission in terms of penalty. Having heard
the subrissions of both parties, the panel orders the following penalty:

1. Olga McCarten Is reprimanded for breaching Rules 514, 515, 516, 601, 610, and 611 of the Code.
2. Olga McCarten pays a fine of $1,000.00,

3. Olga McCarten pays an amount of $1,000,00 representing the approximate cost of the professional tiability
Insurance that should have been paid for the years 2008 and 2009.

4, Olga McCarten pays an amount of $1,475.25 Inclusive of tax, representing the approximate cost of the PPM and
Handbook that should have been purchased for the years 2008 and 2009,

5. Publication In statements.

The panel recommends that the parties set out a payment schedule suitable to both parties.

RELIEF SOUGHT ON APPEAL
In her Notice of Appeal, Ms. Jolley, sought the {ollowing relief:

THE RELIEF SOUGHT Is as foliows:

1. Anorder varying the decision of the Professional Conduct Tribunal with respect to the amount of professional
Jiability insurance it ordered the respondent to pay for 2008 and 2009, Specifically the appellant requests that the
present order requiring the respondent to pay $1,000 In respect of professional liabllity insurance for a part time
practice be replaced with an order that the member pay the sum of $2,271.24 for her professional practice for the
years 2008 and 2009,

2. The appeliant does not seek costs from the respondent with respect to the appeal.

GROUNDS OF APPEAL
In her Notlce of Appeal, Ms. Jolley sets out the following grounds for her appeal:

THE GROUNDS OF THE APPEAL are as follows:

1 The issue on this appeal is who bears the consequences of a member failing to respond to the Assoclation in
breach of Rules 610 and 611 of the Code of Ethical Principles and Rules of Conduct — the member or the
Assoclation. 1t is submitted that the Tribunal panel erred in holding that the committee bears the burden and the

member obtains the benefit when a member fails to respond.



10,

11.

The appellant brings this appeal to correct this misunderstanding or misapplication of the consequences ofa

breach of Rules 610 and 611 in the decision of the Professional Conduct Tribunal. it requests that the appeal

_ tribunal correct the Interpretation of the panel concerning the extent of the appellant committee’s obligation to

either conduct an investigation or commence a hearing to obtain information from a member who has refused
many requests to respond to the demands of the committee for Information and the consequences of a member's

repeated faiture to respond.

Respectfully, the Association should be entitled to rely an members’ obligations to respond under the Code of
Ethical Principles and Rules of Conduct. If a member fails to respond to numerous reguests from the discipline
committee for information about her praciice and her clients, it should be the member rather than the Association

who is penalized for that faliure to respond and to provide assistance.

As explained below, the Impact of the Tribunal decislon as it stands would require the committee to conduct two
hearings in every case where a member has refused to respond with information about their practice, or any other
matter, as required by Rules 610 and 611 —~ one hearing to either compel the member to respond In the face of
numerous ignored requests and to seek an order for an investigation and then a further hearing to deal with the

ordered responses.

For the reasons noted below, it is the position of the committee that it should not be required to conduct a ful}
investigation or start a hearing to compel a member to reply but should be allowed to follow the provistons for
obtaining information as set out in the Code — namely make a regquest of members who are then required to

respond in compliance with Rules 610 and 611.

In 2008 and 2009 the respondent operated a professional practice preparing corporate income tax returns and

personal income tax returns for clients,
The respondent did not carry insurance for this professional practice.
Professional insurance for the years 2008 and 2009 was $2,271.24.

Upon recelpt of a complalint about her practice, on 8 October 2010, the discipline committee asked the
respondent for a list of her clients for each of the years she operated her professional practice to present, along

with the particulars of the work done for each client. The member did not respond.

When the Information was not forthcoming, the committee wrote the member again on 231 October 2010 asking

for a response. The member did not respond.

The commitiee sent the member a further emall dated 17 December 2010 asking that she provide a written
response about the nature and extent of her professional practice by 21 December 2010 and noting that she was

required to respond by virtue of Rules 610 and 611 of the Code. The member did not respond.
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13.

14,

15.

16.

17,

18.

19.

20.

21,

The committee followed up with a further ematl to the member dated 6 January 2011 for the Information.

By email dated 6 January 2011 the member advised that she presently had no clients, but she refused or neglected

to respond with information for the years prior to 2011,

The committee followed up with a telephone call to the member on 10 January 2011, the content of which it
confirmed in an email and asked the member to respond. The email noted that the respondent had given

contradictory Information about her practice. The member did not respond.

In this case, the panel benefitted the member for her failure to respond by reducing the costs of professional
Habllity insurance from $2,271.24 for a full time professional practice to $1,000.00 for a part time professional
practice. The panel ordered this reduced Insurance based on its finding that there was no information before it

about the scope of the member’s practice.

In its decision the panel noted that there was no evidence about the size of the respondent’s practice and so it was
“left to draw conclusions from the submissions and demeanour of the member as well as the fact that the
Association presented no evidence In this regard,” It surmised that the member had a part ime professional

practice.

The panel also found there was limited risk to the public given the extent of the member’s exposure to the public

in 2008 and 2009 was unproven.

As noted, the evidence was that the discipline committee had repeatedly requested information from the

respondent about her professional practice and she repeatedly refused to provide that information,

The evidence {and the finding of the panet} was that the respondent had refused or neglected to respond to the
committee’s request for Information about her practice, what its size was, and refused 1o provide a list of clients
and an outline of the services she provided to those clients. {The complaint noted that the respondent had
prepared the complainant’s spouse’s income tax returns for 10 years.) The panel found the respondent guiity of a

breach of Rules 610 and 611 as a result of her failures to respond.

tn reducing the amount of insurance payable based on a lack of information about the member’s practice, the
Panel effectively rewarded the member for not responding to the committee’s requests for Information about her

practice.

Further, it placed a very high (and costly) burden on the committee in the situation where a member does not
honour her professional and ethical obligations under the Code and respond to the committee in violation of Rules
610 and 611. The pane! held that “the Associatlon could have chosen to conduct an Investigation into the
circumstances of the practice but instead relied solely on the non-disclosure by the member and therefore was

unable to provide any useful information to the panel.”
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22,

23,

24,

25,

26.

27,

Respectfully, the committee shoufd be able to rely on non-disclosure by the member and the member’s breach of
the Code In support of its case rather than be compelled to commence a hearing to either obtain an order for it
conduct an Investigation into her practice or an order compelling her to respond. She Is already required to

respond by virtue of her obligations under the Code.

in the committee’s view, it Is inconsistent for the panel to have placed a further onus on the committee to conduct
a further investigation into the member’s practice at the time as finding her in breach of her obligation to respond
to the committee about her practice. With such an Interpretation, a breach of Rule 611 by a member only adds to

the burden of the committee to conduct a further investigation or obtain an interim order to do so.

The committee should not be penalized or put to extra expense where a member refuses to respond to repeated
requests made to her, The consequences of the failure to respond should be visited on the member rather than

on the comimittee, as is the case under the present decision.

In the precedents relied upon by the panel, all cases relied on the reporting by the members as to the size and
nature of their practice. No case required the committee to go first to a panel for a hearing to compel the member
to disclose their cltents or permit an Investigation of their practice before proceeding based on the member's

response (or lack thereof) to the committee. There Is no precedent for such an order.

Lastly, in this case it was admitted that the member carried on a professional practice —not a part time
professional practice — and it is submitted that the consequences of that fact, as set out in the deemed admissions
in the request to admit served on the respondent - are binding. Had ihe member wished to assert that she had a
patt tima professional practice, or assert that she should pay a reduced insurance amount because she had a part
time practice, she was obliged to disclose to the committee her clients and the nature of the work she undertock.
She refused or neglected to do so and, respectfully, should not obtain the benefit of that fallure at the hearing

stage.

In presuming that the respondent had a part time practice and reducing the insurance costs accordingly, the panel
allowed the respondent to benefit from her failure to respond to the Associatlon and her breaches of Rules 610
and 611.



SUBNISSIONS OF THE PARTIES

Submissions of the Appellant/Discipline Committee:

Counsel for the Discipline Committee requested that the appeal be allowed.
Ms. Jolley noted the following:

& The Professtonal Conduct Tribuna) of The Certified General Accountants Association of Ontarlo erred in its decision
In both Interpretation and application of the law and made a factual error In this case.

e The Assoclatlon is not appealing the reduction in the fine from what was proposed by the Discipline Committee,
which was reduced from $6,000 to $1,000, nor Is it seeking costs from the Respondent, Ms. MeCarten, for this
appeal.

¢ Ms. Jolley conceded that if this appeal Is successful and the order is granted then it would mean that Ms.
McCarten’s penalty for not carrying professional liability insurance would be changed from $1,000 to $2,271.24,

»  This appeal is focused on the declsion reached by the panel of the Professtonal Conduct Tribunai of The Certified
General Accountants Assoclation of Ontario on October 7, 2011. :

s The Association is concerned with the potential precedent set by the Professional Conduct Tribunal’s
misinterpretation or misunderstanding of the application of Rules 610 and 611 of the Code of Ethical Principles
and Rules of Conduct, and the future ramifications to the Association if this decision stands.

s Ms. lolley noted that:

o Rule 610 states A member shall reply promptly in writing to any request from the Association in which a
written reply Is specifically required.

o Rule 811 states A member shall, when required, comply with the request of the board or its committees
in the exercise of their duties in matters of the Act, By-Law Four or the Code of Ethical Principles and Rules
of Conduct, and when required, preduce any documents in the member's possession, custody or control,
subject to Rules R104.2, R104.3 and R201.

¢ After repeated reguests from the Discipline Committee for Ms, McCarten to comply with Rules 610 and 611 and
disclose Information about her practice she refused or neglected to respond, did not comply with these Rules and
did not provide any records or statements that the Discipline Committee reguested.

*  The Professional Conduct Tribunal found, in their decislon, that she had breached these Rules.

o  The Professional Conduct Tribunal erred In their Penalty Decision and the Reasons for the Penalty Decision when
they made a finding, based on no evidence provided, that Ms. McCarten was In part-time practice, this finding is
noted In thelr decision where it states:

The panel chose not to accept the recommendation of the Discipline Committee with respect to the
payment representing insurance cost, as the panel is of the opinion that the figure of $1,000.00 more
suitably represents the costs of professional liability insurance for a part-time practice. There wasno
evidence presented as to the size of the practice; the panel was left to draw conclusions from the
submissions and demeanour of the member as well as the fact that the Assoclation presented no
evidence in this regard, The Association could have chosen to conduct an investigation Into the
circumstances of the practice but instead relied selely on the non-disclosure by the member and
therefore was unable to provide any useful information to the panel. This also led the panel to conclude
that although the allegations were considered sericus by the Association, they were not necessarily
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considered sizable by the Assoclation,

The Discipline Committee did complete an investigation, demonstrated by the several occasions that the Discipline
Committee contacted Ms, McCarten asking her to comply with Rules 610 and 611 and provide information.

The Professional Conduct Tribunal erred in law by interpreting that Rules 610 and 611 were not used by the
Discipline Committee to investigate this issue.

The Professionat Conduct Tribunal made the finding that Ms, McCarten ran a part-time business, yet there was no
evidence presented for them to reach this conclusion.

In the Facts and Evidence section of the deaclsion, the Professional Conduct Tribunal made findings of fact based on
the member not responding to the Request to Admit Facts and Documents.

Paragraph 6. In 2008 and 2009 Ms. Olga McCarten prepared corporate tax returns for clients.
Paragraph 15. fvis. Olga McCarten did not maintain insurance for her practice.

pParagraph 16. The total cost of professional Hiability insurance for the years 2008 and 2009 was $2,271.24
inclusive of tax.

These are deemed admissions and cannot be changed, dismissed or ignored at the discretion of a Tribunat.

The Request to Admit Facts and Documents does not specifically state the size of the business Ms. McCarten was
running {full-time vs. part-time),

The Request to Admit Facts and Documents does state that the “total cost of professional llability insurance for the
years 2008 and 2009 was $2,271.24 inclusive of tax”. This amount is the cost for a full-time practice.

As Ms. McCarten did not object to this point within the 20 day perlod, nor brought any evidence to counter this
statement within the 20 day perfod, therefore it became a deemed admission in the case,

it therefore can be inferred that Ms. McCarten was running a full-time business,

It was not for the Discipline Committee to provide further evidence as to the size of Ms. McCarten’s practice. That
responsibility lay with Ms, McCarten and there was no evidence from Ms, McCarten that it was a part-time
practice,

The Tribunal made an incorrect assumption about the facts of the tase presented to them.
As noted in the Notice of Appeal, Ms. Jalley noted:

o Paragraph 20 - In reducing the amount of Insurance payable based on a lack of Information about the
membar’s practice, the Panel effectively rewarded the member for not responding to the committee’s
reguests for information about her practice.

o Paragraph 21 - Further, it placed a very high (and costly} burden on the committee in the situation where
a member does not honour her professional and ethical obligations under the Code and respond to the
coimmittee in violation of Rules 610 and 611. The panel held that "the Association could have chasen to
conduct an Invastigation into the circumstances of the practice but instead relied solely on the non-
disclosure by the member and therefore was unable to provide any useful information to the panel.”

o Paragraph 22 - Respectfully, the committee should be able to rely on non-disclosure by the member and
the member’s breach of the Code In support of its case rather than be compelled to commence a hearing
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to either obtaln an order for it conduct an investigation into her practice or an order campelling her to
respond. She Is already required to respond by virtue of her obligations under the Code.
Submissions of the Respondent:
The member requested that the appeal be dismissed. Ms. McCarten noted the following:
¢ She thought that she had told the Discipline Committee that she had 5 cllents.

s The Discipline Committee’s investigation was Insufficient and they could have asked for her T4 slips If they needed
to know her income,

»  She adimitted that she did fail to comply with the Discipline Committee’s requests to comply, but at that time her
mother was dying, and her daughter was very iil.

o She had requested an extension and that one was given for a period of 2 weeks by the CGA Ontario, which was not
enough tkne,

*  Where the CRA investigates you they provide you with a year, this was not the case here.
*  During that time she had limited access to email.
*  The CGA Ontario should have been more understanding in her case.

s  Even the Professional Conduct Tribunal got 3 months to write their decision. 1 was not provided enough time to
respond,

s The Assoclation should be here to serve and assist the member.

DECISION

Having considered the documentation provided and the submissions, the panel finds that the Appellant has satisfied this
Appeal Tribunal panel that there are obvious errors of fact and law. The panel orders that the Discipline Committee’s
appeal of the decision of the Professional Conduct Tribunal dated October 7, 2011 be allowed.,

The Appeal Tribunal panel grants the relief sought in paragraph 1 of the Notice of Appeal, that being:

An order vatying the decision of the Professional Conduct Tribunal with respect to the amount of professional
liability insurance it ordered the respondent to pay for 2008 and 2009, Specifically, the Appeal Tribunal orders
that the order requiring the respondent to pay $1,000 in respect of professional Ylability insurance for a part time
practice ba replaced with an order that the member pay the sum of $2,271.24 for her professional practice for the
vears 2008 and 2009.
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REASONS FOR DECISION

The Appeal Tribunal's decision is based on the following reasons:

1.

The Appeal Tribunal agreed with Ms. Jolley in her opening statement that this appeal Is about who bears the
consequences where a member chooses not to comply with the Rules of the Assoclation. This appeal was not
about recapturing the additional insurance premium amount. It is to ensure that the right declsions are made
without obvious errors of fact and law and to ensure precedents are established in which both the Assoclation and
thelr members can rely. Any member that does not comply with the Rules of the Assoclation to which they belong
must bear the burden of that decision.

Ms. MicCarten was found to have breached, among other Rules as noted in the original decision, the following:

¢ Rule 610 Requirement to Reply in Writing
Amember shall reply promptly in writing to any request from the Assoclation in which a written reply is

specifically required.

The Professional Conduct Tribunal stated in thelr decision “Based on the evidence, the panel concludes that Ms.
Olga McCarten did not provide a written response to the Association when one was requested, and accordingly
Ms. Olga McCarten breached Rule 6107,

¢ Rule 611 Asslstance to the Board
A member shall, when required, comply with the request of the board or Its committees In the exercise of
their duties in matters of the Act, By-Law Four or the Code of Ethical Principles and Rules of Conduct, and
when required, produce any documents in the member's possession, custody or control, subject to Rules
R104.2, R104.3 and R201.

The Professional Conduct Tribunal stated in their decision “The evidence s that Ms. Olga McCarten did not
respond to the Assoclation, did not provide proof of insurance and did not provide particulars of the professional
services she provided to her clients. Accordingly the panel finds that Ms, Olga McCarten breached Rule 611",

The importance of the "Request to Admit Facts and Documents” document cannot be stressed enough. Once
served with a Request to Admit Facts and Documents, Ms. McCarten had twenty days to respond to the
Association. Fallure to have served a response to the Request to Admit Facts and Documents meant that Ms.
McCarten accepted the facts contained therein and they became deemed admissions.

Ms. McCarten in this case did not challenge the Request to Admit Facts and Documents,

Therefore, it is a deemed admisston that Ms. McCarten carried on a professional practice, not a part time
professional practice.

A member Is required to comply with the Association’s Rules atall times. In this case, Ms. McCarten was required
to comply with Rules 610 and 611. Ms. McCarten did not comply.

Ms. McCarten could have responded to any of the Association’s requests for information, or the request to
comment on the Request to Admit Facts and Documents, Exhibit #5. Ms, McCarten did not respond.

There is no guestion as to whether Rules 610 and 611 were breached.
The Professional Conduct Tribunal, in its decislon stated:

The panel chose not to accept the recommendation of the Discipline Committee with respect to the
payment representing insurance cost, as the panel is of the opinion that the figure of $1,000.00 more
sultably represents the costs of professional llability Insurance for a part-time practice. There was no
evidence presented as to the size of the practice; the panel was left to draw conclusions from the
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submisstons and demeanour of the member as well as the fact that the Association presented no
evidence in this regard. The Assoclation could have chosen to conduct an investigation inte the
circumstances of the practice but Instead relied solely on the non-disclosure by the member and
therefore was unable to provide any useful information to the panel, This also led the panel to conclude
that although the allegations were consldered serlous by the Association, they were not necessarily
considered sizable by the Association.

10. In regards to the size of the practice Ms. McCarten was running, the Appeal Tribunal did not agree with the
Professtonal Conduct Tribunal's deduction that:
the panel was left to draw conclusions from the submissions and demeanour of the member as well as
the fact that the Association presented no evidence in this regard

Based on the deemed admlssions, Ms. MeCarten was carrylng on a professional practice and the cost for
professional lability insurance for a professtonal practice at that time was $2,271.24,

11. The Appeal Tribuna) did not agree with the Professional Conduct Tribunal's deduction that:

The Association could have chosen 10 conduct an investigation into the circumstances of the practice but
instead relied solely on the non-disclosure by the member and therefore was unable to provide any useful
information to the panel. This also led the poanel to conclude that although the allegations were
considered serious by the Association, they were not necessarlly considered sizable by the Assoclation.

12. Aspart of investigating allegations against a member, the Discipline Committee relies on the member complying
with the Rules.

13. The Discipline Committee considered the allegations against Ms. McCarten as most serious and as a result,
required her to comply with Rules 610 and 611 and then required the case to be put before a Professional Conduct
Tribunal when Ms, McCarten did not respond.

14. The Appeal Tribunal concluded that thiere was a misinterpretation by the Professtonal Conduct Tribunal as to the
process the Discipline Committee must follow when allegations are made against 2 member regarding a breach of
Rules 610 and 611.

The Appeal Tribunal concluded that the Professionat Conduct Tribunal made obvious errors of fact and law:
In particular, the Professional Conduct Tribunal made an ohvicus error of law:

o The Professional Conduct Tribunal's misinterpretation of the consequences of the fallure to respond to
the Discipline Committee’s requesis to disclose, as required under Rules 610 and 611, This
misinterpretation provided Ms. McCarten with a benefit of reduced costs of professional liability
insurance from 52,271.24 for “professional practice” to $1,000.00 for a “part time professional practice”.

+ To allow this to stand would send a message that it is better not to cooperate or comply with the
Association’s Membership Rules, as this may prove to provide a lesser penalty.

o Ms. McCarten’s not responding to the repeated requasts by the Discipline Committee to comply with
Rules 610 and 611 should have been seen as a member ignoring or avolding an Investigation, not the
Discipline Committee’s lack of Investigatory work in this matter,

»  The Appeal Tribunai agreed with Ms. Jolley in that If this declslon Is allowed to stand it could require the

Discipline Committee to conduct additional hearings in cases where a member refuses to respond to any
requests made by the Association,
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s [tis a professional and ethical obligation of the CGA Ontarto membership to comply with all Rules of the
Association.

In particular, the Professional Conduct Tribunal made an obvious error of fact by:

¢ The Professional Conduct Tribunal deciding that Ms, MeCarten was running a part-time busihess without
clear evidence to support such conclusion,

+ Infinding that the Respondent had a part time practice and reducing the insurance costs accordingly, the
panel alfowed the Respondent to benefit from her fallure to respond to the Association and her breaches
of Rules 610 and 611.

e The deemed admissions from the Request to Admit Facts and Documents state that Ms. McCarten was
carrying on a professional practice and the professional liability insurance premium for that pertod was
$2,271,24.

¢ The Professional Conduct Tribunal made an obvious error of fact when it found that the Respondent had
a part-time practice, which was contrary to the deemed admissions.

=
Dated this 4 day of "IJM“{ , 2012

)

]

I, David Handley, sign this Decision and Reasons for Decision as Chalr of the-panel of tly ppeal T !@on behalf of the
members of the panel that heard this matter, {)
/"M
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David andley,
P
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